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Internal Statutes of Limitation
under ERISA
Barry L. Salkin
In light of the heightened frequency of 401(k) plan litigation, it is
appropriate for plan sponsors to include favorable procedural rules as
part of their claims procedures. One such rule is an internal statute
of limitations, which the Supreme Court has held is permissible in an
Employee Retirement Income Security Act (ERISA) plan so long as it is
reasonable and there is no controlling statute to the contrary. As a best
practice, notice of any internal statute of limitations should be provided.

I

n civil procedure class in law school, we learned that the line between
substance and procedure is a fluid one, a teaching affirmed by the
Supreme Court in Gasperini v. Center for Humanities, Inc.,1 when the
Supreme Court confirmed the long-acknowledged observation that substance and procedure are inextricably intertwined. A rule that on its face
regulates procedure may be intended to serve a substantive purpose.2
Statutes of limitation, which establish the period within which a claimant can bring an action,3 illustrate those general propositions. Although
statutes of limitation are an affirmative defense on which a defendant
bears the burden of proof,4 a statute of limitations also has substantive
elements to it. Thus, one reason for the existence of statutes of limitation
is that “just determinations of fact cannot be made when, because of
the passage of time, the memories of witnesses have faded or evidence
Barry L. Salkin is Of Counsel at The Wagner Law group. He is a fellow of
the American College of Employee Benefits Counsel, and is the author
of numerous articles and book chapters dealing with employee benefits
issues.

BENEFITS LAW JOURNAL

1

VOL. 31, NO. 2, SUMMER 2018

is lost.”5 Similarly, in Lozzano v. Montoya Alvarez, the Supreme Court
stated that statutes of limitation “characteristically embody a policy of
repose, designed to protect defendants,” and “foster the elimination of
stale claims and certainty about a defendant’s potential liability.”6

ARE CONTRACTUAL LIMITATIONS PERIODS
IN ERISA ACTIONS ENFORCEABLE?
In general, the ERISA does not provide a statutory limitations period
for Section 502(a)(1)(B) claims, so courts generally apply the most
closely analogous statute of limitations under state law.7 However, a
federal court will only borrow a state limitations period in the absence
of a reasonable contractually agreed upon period.8 “An ERISA plan is
nothing more than a contract, in which parties as a rule are free to
include whatever limitations they desire.”9 Consequently, “there are
two parts to the determination of whether a claimant’s ERISA action
is timely filed … first whether the action is barred by the applicable
statute of limitations and second whether the action is contractually
barred by the limitations provision in the policy.”10
The leading case in this area is Heimeshoff v. Hartford Life & Accident
Ins. Co.,11 in which the Supreme Court resolved a circuit split concerning the enforceability of contractual limitations periods, reaffirming the
doctrine first established in Order of United Commercial Travelers of
America v. Wolfe12 and specifically holding that a contractual provision
in an ERISA plan is enforceable even if the window for filing a legal
claim opens before the plaintiff has completed the ERISA-mandated
internal review process. (Note that although the text of ERISA does
not require exhaustion, “the courts of appeal have uniformly required
that participants exhaust internal review before bringing a claim for
judicial review under ERISA Section 502.”)13 The Court announced its
principal holding by stating that “absent a controlling statute to the
contrary, a participant in a[n ERISA] plan may agree by contract to a
particular limitation period, even one that starts to run before the cause
of action accrues, as long as the period is reasonable.” The Supreme
Court noted the importance of the time “in which to file suit” after
the end of the ERISA internal review process in evaluating whether
a limitations period is reasonable. The Court also indicated that a
limitations provision would be unreasonably short where it leaves a
claimant with little chance of bringing a claim not barred. The Court
in Heimeshoff concluded that ERISA was not a controlling statute to
the contrary, because it does not contain a relevant statute of limitations14 or any language that prohibited the parties from choos[ing]
a shorter [limitations] period by contract.”15 The decision contained
some qualifying language. First, “if the administrator’s conduct causes
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a participant to miss the deadline for judicial review, waiver or estoppel may prevent the administrator from invoking the limitations provision as a defense.”16 For example, in Occidental Life Insurance Corp.
of California v. EEOC,17 a case discussed in Heimeshoff, the Supreme
Court did not enforce a one-year statute of limitations for Title VII
employment discrimination actions, when the Equal Employment
Opportunity Commission (EEOC) faced a backlog of 18 to 24 months.
With respect to the doctrine of equitable estoppel as it applies to the
affirmative defense of statute of limitations, the Court of Appeals for the
Ninth Circuit explained in Lamantia v. Voluntary Plan Administrators,
Inc.18 [a]s a general rule, a defendant will be estopped from setting up
a statute of limitations defense when its own prior representations or
conduct have caused the plaintiff to run afoul of the statute and it is
equitable to hold the defendant responsible for that result. Estoppel
may apply not only against a party asserting a statutory statute of
limitations but also against a party asserting a contractual limitations
defense based on a specified time period in an ERISA … plan.”
Hughes v. Life Insurance Company of North America19 indicates the
type of conduct by a defendant that allows a court to apply the equitable estoppel doctrine. However, a plaintiff may not cite discrepancies
between plan documents as justification for delay in filing suit when
there is no evidence that plaintiff relied upon those discrepancies in
deciding when to file suit.20 Similarly, a plaintiff could not be misled
into a late filing by a document which she did not receive until many
months after the deadline for filing the action had passed.21
Second, the Supreme Court indicated “to the extent the participant
in an ERISA plan has diligently pursued both internal review and
judicial review but was prevented from filing suit by extraordinary
circumstances, equitable tolling may apply.”22 In a 2014 decision in the
Southern District of New York, the court held that a plaintiff’s failure
to consult the provisions of the plan within months after final denial of
his long-term disability claim did not constitute extraordinary circumstances.23 Also in 2014, an Alabama district court held that a participant could not cite ignorance of the workings of a 3-year limitations
provision when the plaintiff waited more than 3 years after accrual of
his action under Section 502 of ERISA to file suit or to request the plan
document at issue. 24 Another district court held that an appellant was
not laboring under extraordinary circumstances where the time limit
for plan participants to file a legal action and the manner in which the
plan calculated time were set forth in the group policy.25
Although broad in application, equitable tolling can be defined narrowly as “the doctrine that if a plaintiff files a suit in one court and
then refiles in another, the statute of limitations does not run while the
litigation is pending in the first court if various requirements are met.”26
Generally speaking, it is reserved for instances where a claimant “has
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made a good faith error (e.g., brought suit in the wrong court) or has
been prevented in some extraordinary way from filing [her] complaint
in time.”27

IS THE CONTRACTUAL LIMITATIONS PERIOD
REASONABLE?
Whether an internal statute of limitations is reasonable is generally
fact specific, although the Court of Appeals for the Eleventh Circuit, in
a pre-Heimeshoff case,28 set forth a three-part test:
1. Was there a subterfuge to prevent lawsuits;
2. Was the limitations period commensurate with other provisions
in the plan that are designed to process claims with dispatch; and
3. Was an ERISA-required internal appeals process completed.
However, although there is no question after Heimeshoff that contractual limitations periods29 in ERISA actions are enforceable, regardless of state law, provided that they are reasonable,30 in some instances
it will be unclear as to what the applicable internal limitations period
under an ERISA plan is, or the manner in which it should be interpreted.
The limitations period must be contained in the plan document itself.
In Hughes v. Life Insurance Company of North America,31 the district
court did not enforce a 180-day time limit for filing appeals contained
in a benefits termination letter and indicated, without deciding, that
in light of Cigna Corp. v. Amara,32 it was unlikely to enforce such a
limitations even if it was contained in a summary plan description.
In St. Alexius Medical Center v. Roofers Unions Welfare Trust Fund,33
in order to resolve the issue as to whether the complaint was timely
filed, the district court needed to determine whether the historical
plan or the summary plan description was the governing document.
The historical plan contained a 2-year internal statute of limitations,
which would have barred the action, while the summary plan description was silent, meaning that the applicable state law statute of
limitations—in this case, Illinois’ 10-year statute of limitations—would
apply. After careful review of the record, the district court concluded
that the summary plan description was the governing document, so
the plaintiff’s cause of action was not time-barred. In Bell v. Xerox
Corp.,34 the contractual limitations period as defined under the plan
did not apply to plaintiff’s cause of action, because clarification of
future rights was not a denial of benefits. In Sandefur v. Iron Workers
St. Louis District Council Pension Fund,35 defendant’s motion to
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dismiss on statute of limitations grounds was denied because the court
could not determine whether the plan submitted to the court was
the controlling document. In Perris Valley Community Hospital, LLC v.
Southern California Pipe Trades,36 a case in which under the plan document it was unclear as to whether the applicable 2-year limitations
period began to run when a claim was initially denied or when an
appeals committee subsequently denied an appeal, the ambiguity was
read against the insurer and the claim was held to be timely. In Mogck
v. Unum Life Insurance Company of America37 and Nelson v. Standard
Insurance Company,38 statute of limitations defenses were unsuccessful because the courts could not determine the commencement date
of the internal statute of limitations. However, attempts to read a contractual limitations period narrowly to avoid having an action timebarred are frequently rejected. Thus, there is no case suggesting that
the phrase “proof of loss” is ambiguous because it is undefined;39 there
is no distinction between an action based on a denial of benefits and
an action challenging the amount of benefits;40 no case holds that a
different statute of limitations applies to an estate,41 nor is there any
distinction between a limitations period in the health care context and
a limitations period in the disability context.42
With respect to reasonableness challenges, except in those instances in
which the limitations period ended before the claim could have accrued43
or the appeals process was so protracted that the claimant was unable
to file suit within the contractual period, such challenges are generally
dismissed summarily. Hansen v. Aetna Health and Life Ins. Co. is an illustrative case. As the district court explained: “Defendants propose that this
court construe the imposition of a contractual two-year suit limitation
period against plaintiff as reasonable, despite the fact that Aetna’s internal review process of plaintiff’s claims has consumed the entire period.
Enforcement of a two-year suit limitation in this case, after plaintiff has
diligently pursued her appeal rights in a protracted internal review process would render that provision unreasonable in practical terms.” 44
On occasion a court will seek to cabin its decision. For example,
in Northlake Regional Medical Center v. Waffle House Sys. Employee
Benefit Plan, the Court of Appeals for the Eleventh Circuit approved a
90-day period as reasonable, but cautioned that such a provision may
not always be reasonable or that a still shorter period will ever be reasonable.45 Thus, courts have routinely held as reasonable 3-year periods running from the deadline for filing proof of loss,46 and shorter
periods have also been upheld as reasonable.47 However, otherwise
applicable doctrines applicable to statute of limitations matters, such
as the relation back doctrine, remain in effect.48
Note that it may not be necessary for the period within which to file
a claim to have completely expired for an internal statute of limitations
to be held unreasonable. Thus, in a case in which the internal statute
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of limitations was the earlier of 2 years from the date that the expense
was incurred or 1 year from the date that a completed claim is filed,
whichever occurs first, the Fifth Circuit implied that a contractual limitations period that as applied provided a claimant only 35 days within
which to file suit is unreasonable.49

IS THE INTERNAL STATUTE OF LIMITATIONS
A CONTROLLING STATUTE?
With respect to the second limitation on internal statutes of limitations, a statute of limitations is a controlling statute to the contrary
only if it specifically targets the type of action at issue.50 Caldwell v.
Standard Insurance Company51 indicates when a law is a controlling statute to the contrary and the type of analysis that a court must
conduct to reach that conclusion. The policy in that case contained a
standard provision providing that no action could be filed more than
3 years after the earlier of the date the insurer received proof of loss
or the time within which proof of loss was required to be given. The
policy also contained a time limit for filing proof of loss—90 days
after the end of the benefit waiting period, which under the policy
was a 90-day period. Caldwell’s disability began on January 4, 2011;
180 days from that date—i.e., 90 days after the expiration of the benefit waiting period—was July 3, 2011. Therefore, under the policy,
the time period for filing a suit ended July 3, 2014. Caldwell filed suit
on August 29, 2014, almost 2 months after the contractual limitations
period had expired. However, the defendant did not deny her claim
for disability benefits until almost 24 months had expired, when the
definition under the policy changed from “your occupation” to “any
occupation.”
Caldwell timely appealed that denial, and Standard denied her
appeals on September 23, 2013, and December 5, 2013. Caldwell argued
that the policy limitation was unenforceable under West Virginia Code
33-6-14, which prohibits the parties from agreeing to a limitation, such
as the one set forth in the policy, which sets the deadline for filing suit
less than two years after the cause of action accrued. The policy limitation and the West Virginia statute were not inherently incompatible,
because a claimant’s receipt of a formal denial letter could provide
a claimant with more than 2 years to file a legal action; however, in
Caldwell’s circumstances, application of the policy would be inconsistent with the West Virginia statute. In agreeing with Caldwell that
the contractual provision, as applied, violated West Virginia law, the
district court first concluded that “absent the applicability of other doctrines, neither the language nor reasoning of Heimeshoff prevents the
application of 33-6-14 simply because it is a state statute.” It then held
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that the West Virginia statute was not subject to ERISA preemption
because of the savings clause. Finally, the court rejected appellee’s
argument that the policy statute of limitations was exactly the same
3-year statute of limitations under another section of the West Virginia
insurance law. The Court explained that “[t]he timeframe imposed by
the required provision from 33-15-4(k) (which is virtually identical
to the limitation contained in the policy) is not automatically voided
by the statutory floor provision imposed by 33-6-14. It is possible for a
deadline set by 33-15-4(k) to fall more than two years after a plaintiff’s
legal cause of action accrues and, in such a case, that deadline will be
undisturbed by 33-6-14. But when as here the deadline falls less than
two years after a plaintiff’s cause of action accrues, 33-6-14 applies,
and nothing in the language of 33-15-4(k) prohibits such application.”
As a result, appellant’s action was not time-barred.
In Mulholland v. MasterCard World Wide,52 the applicable longterm disability plan provided that legal action of any kind could not
be brought more than three years after proof of disability was required
to be filed “unless the law in the state where [the plan participant]
live[s] allows a longer period of time.” The district court determined
that the action was time-barred under Heimeshoff,53 but the Court of
Appeals for the Eighth Circuit reversed. The appeals court found that
the district court had overlooked the critical distinction between the
contractual provision in the instant case and the contractual provision
addressed in Heimeshoff. The court explained that “the provision in
Heimeshoff did not contain the additional language allowing a participant to file suit beyond three years if the law of the state provided
for a longer period, and thus we conclude that the instant suit was
not time-barred.”54 In Halpern v. Blue Cross Blue Shield of New York,55
the district court held a New York state statute regulating insurance to
be a controlling statute to the contrary. In Carey v. United of Omaha
Life Ins. Co.,56 Section 40350.11 of the California Insurance Law, which
requires that a statute of limitation be at least 3 years from proof of
loss, was a controlling statute to the contrary with respect to a policy
provision providing a contractual limitation of 2 years from the date
proof of loss is due.
Munro-Kienstra v. Carpenters Health and Welfare Trust Fund of
St. Louis illustrates the type of analysis a court applies in determining
that a state statute is not a controlling statute to the contrary. In that
case, the plan specified that any civil action for wrongful denial of
benefits under ERISA Section 502(a) must be brought within 2 years
of the final date of denial. Appellant brought her claim almost twoand-a-half years after she learned that her claim had been denied.
Appellant argued in the district court that the plan’s contractual 2-year
statute of limitations was invalid because the plan’s rules of construction stated that its terms should be read to comply with Missouri law,
BENEFITS LAW JOURNAL

7

VOL. 31, NO. 2, SUMMER 2018

Who’s Minding the Baby? ERISA Plan Governance Considerations

under which a 10-year statute of limitations governed ERISA claims.57
The district court agreed, and the Eighth Circuit affirmed. MunroKienstra’s argument was based on the plan’s governing law section,
which provided that the plan would be construed in accordance with
the Internal Revenue Code and ERISA, and secondly in accordance
with the laws of the State of Missouri. The court of appeals found
this argument unpersuasive. The court indicated that there was no
conflict between Missouri law and the contractual provision. State law
does not “apply of its own force to a suit based on federal law-especially a suit under ERISA, with its comprehensive preemption provision.”58 Appellant next argued that even if Missouri’s 10-year statute of
limitations did not apply of its own accord, Missouri Revised Statutes
Section 431.030, which prohibits parties from shortening the limitations period for enforcing a contract, is a controlling statute to the
contrary that prevents enforcement of the plan’s two-year internal
statute of limitations. Again, the Eighth Circuit disagreed. It explained
that although parties may specifically choose to incorporate state
law when drafting the substantive terms of the plan setting forth the
time limits for bringing claims,59 they may not broadly “contract to
choose state law as the governing law of an ERISA-governed benefit
plan.”60 As a result, the plan’s rule of construction did not specifically
incorporate the Missouri statute that prohibits shortening the limitations period for enforcing a contract. Rather, Munro-Kienstra had
to establish that the Missouri statute was not preempted by ERISA.
Because the plan was self-funded, appellant was unable to establish
that the Missouri statute would not be preempted. (Munro-Kienstra
also argued that the savings clause applicable to multiple employer
welfare arrangements should apply, but that argument was rejected
because that savings clause does not apply where plans are maintained pursuant to collective bargaining agreements, which appellant acknowledged that the record established.) In other instances,
assertions that a controlling statute to the contrary applied have been
rejected because on its face the statute was inapplicable to the challenged provision.61
From a procedural perspective, the reasonableness of a contractual limitations period is properly considered by a court at the
motion to dismiss stage.62 Under Rule 8(c) of the Federal Rules of
Civil Procedure (FRCP), a party must ordinarily raise such affirmative
defenses as the statute of limitations at the pleading stage,63 although
there is ample authority that an affirmative defense raised for the first
time in a summary judgment motion proceeding is sufficient notice.64
Although a dismissal under FRCP 12(b)(6) is irregular, because the
statute of limitations is an affirmative defense,65 a motion to dismiss
on such grounds should be granted “where the allegations of the
complaint itself set forth everything necessary to satisfy the affirmative
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defense.”66 Furthermore, the application of a statute of limitations in
an ERISA case is a question of law that a court of appeals reviews de
novo.67

IS NOTICE OF LIMITATIONS PERIOD REQUIRED?
There is a split of authority among the circuits, and in some instances
within a circuit,68 as to whether notice of the contractual limitations
period must be included in a denial letter to plan participants under
the Department of Labor’s (DOL’s) claims review procedures. The
First Circuit,69 Third Circuit,70 and Sixth Circuit71 have all held that
the DOL regulations require denial letters to include the contractual
limitations period for filing an ERISA claim, while the Ninth Circuit,72
Tenth Circuit,73 and Eleventh Circuit74 have concluded to the contrary,
concluding that the initial denial letters are only required to include
time limits applicable to internal review procedures.
The split among the circuits results from the lack of precision
regarding the relationship between two sections of the claims procedure regulations: 29 C.F.R. Section 2560.503-1(g)(1)(iv) requires a
benefit determination to include, among other things, “a description
of the plan’s review procedures and the time limits applicable to such
procedures, including a statement of the claimant’s rights to bring
a civil action under Section 502(a) of the Act following an adverse
benefit determination on review.” Another section of those regulations, 29 C.F.R. 2560.503-1(j)(4), requires a benefit determination on
review to include, among other things, “a statement describing any
voluntary appeal procedure offered by the plan and the claimant’s
right to obtain the information about such procedures described in
paragraph (c)(3)(iv) of this section, and a statement of the claimant’s
right to bring an action under Section 502(a) of the Act.” Thus, as the
district court stated in Fontenot v. Intel Corp. Long Term Disability
Plan,75 “irrespective of ERISA’s other requirements, the governing
regulation, 29 C.F.R. Section 2560. 503-1(j) plainly does not require
plan administrators to state the contractual limitations period in final
denial letters.”76
As the Court of Appeals for the Eleventh Circuit explained in Wilson
v. Standard Ins. Co., DOL Regulation Section 2560.503-1(g)(1)(iv) “can
also be reasonably read to mean that notice must be given of the time
limits applicable to the plan’s review procedures, and the letter must
also inform the claimant of her right to bring a civil action without
requiring notice of the time period for doing so.”77 Michael C.D. and
Michael D. v. United Health Care78 indicates why some courts believe
that, “although providing time limits in denial letters for bringing a
civil action under the ERISA statute may be a good idea and may be
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helpful to the claimant,” a denial letter is not required under DOL
regulations to disclose the contractual limitations period in the initial
denial letter:
As the last step in the administrative process, the final denial letters permit a claimant to pursue his or her claim in federal court
for the first time. Therefore, the limits and procedures applicable
to the claim in federal court are most relevant to the claimant
at the time of receiving a final denial letter. But the regulations
do not require time limits to be disclosed in final denial letters. Requiring time limits for federal court proceedings to be
included in initial denial letters, where they are less relevant, but
not in final denial letters, where they are the most relevant, is
counterintuitive.

However, while it may not be required under DOL regulations,
there would seem no good reason not to disclose to plan participants,
if not in both the initial denial letter and the final denial letter. A summary plan description should also inform participants of a contractual
statute of limitations.

CONCLUSION
Contractual limitation periods are a useful feature to include as
part of plan administration, not so much from an adversarial perspective of eliminating meritorious participant claims but rather to require
plan participants to address any issues that they may have in a timely
manner, so that a resolution might be more easily accomplished. Plan
sponsors have a great deal of flexibility in selecting a contractual limitations periods for all types of ERISA plans, and, except where there
is a controlling statute to the contrary, determined after an ERISA preemption analysis, such internal statutes of limitation will withstand
judicial challenge.
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