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Agenda for today

Context for the current environment.

Why bankruptcy? Over leveraged, industry failure/decline, poor
management, external catastrophe (health crisis, force majeure, political
risk), conscious decision to preserve or maximize value; deal with labor
issues.

Fresh start, provide debt discharge and in a Chapter 11 give debtor time to
restructure balance sheet; save the business; save jobs.

Equalize to some extent the playing field for creditors .

Benefits issues may involve pensions, 401(k) plans, executive compensation,
other benefits.

Debtor v creditor: competition for every dollar.

ERISA and benefits are a specialized subset of bankruptcy law and process.
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U.S. Trustee

Debtor; Debtor in Possession

Ch. 7 and Ch. 13 Trustees

Lenders

Trade Creditors, Unions, Employees, Retiree, Employee Benefit Plans

Creditors, Bondholders, and Equity Committees

Ch. 11 Petition, Debtor-in-Possession Financing, Wages/Fringes and Other First-Day
Motions, and Formation of Creditors’ Committee

Pre-arranged and Prepackaged Ch. 11 cases

Property of the Estate, Avoidance Powers, and Automatic Stay

Rejection of Executory Contracts and Modification of CBAs (under Section 1113) and
Retiree Medical Benefits (under Section 1114)

Ch. 11 Plan of Reorganization and Disclosure Statement

Objections, Voting, and Confirmation

Assertion and Allowance of Claims

Discharge

Asset sales (under Section 363); compared to “true reorganizations”
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CARES Act (COVID-19 emergency relief act) increased threshold to
$7.5 million for one year (through February 2021).
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Employers can usually terminate DC plans at will, unless limited by a CBA
or other contract. No PBGC coverage.

In personal bankruptcy, DC accounts are not property of the estate.

In addition, debtor may exempt retirement income from the estate under
either federal or state exemptions.

Federal exemptions extend to retirement funds to the extent that those funds are
in a fund or account that is exempt from taxation under section 401, 403, 408,
408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986.

• Requires IRS determination letter or showing that plan is substantial
compliance or debtor or not at fault for noncompliance.

State exemptions may include valid “spendthrift” trusts, e.g., one that “contains
language substantially to the effect that it restrains both voluntary and involuntary
transfers of a beneficiary's interest.” (W. Va. Code §44D-5-502(a)).

Exception where debtor uses a DC account or IRA to defraud creditors, e.g.,
by making outsized contributions on eve of bankruptcy.
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No statutory guidance in ERISA or Bankruptcy Code for plan fiduciary.

Fiduciary landscape may differ in Chapter 7 liquidation v Chapter 11
reorganization.

Who are the fiduciaries? What duties apply?

Which plans are ERISA governed? Which employee benefits are non-
ERISA?

Pre-filing concerns? Unpaid contributions?

What is role of the Debtor in Chapter 7 – Bankruptcy Code 704?

Appoint an Independent Fiduciary?

Employer securities? ERISA duty v securities law requirements.

Settlor v Fiduciary? Decision to enter into a bankruptcy?

Disclosure?

Need for independent legal counsel.
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The PBGC Wins a Case Whenever the Debtor
Keeps its Pension Plan

Employee Benefits Issues Prominent in Restructuring
and Bankruptcy Cases
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