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Work Product in the ERISA Context

Barry L. Salkin

This article provides a high level review of certain issues with 
respect to the work product doctrine in the ERISA context.

RELATION TO ATTORNEY-CLIENT PRIVILEGE

Although the work product doctrine1 is distinct from the attorney-
client privilege they are frequently “inseparable twin issues” because 
“[w]henever the attorney client privilege is raised in on-going litigation, 
concomitantly the work product doctrine is virtually omnipresent.”2 
The work product doctrine3 is separate and distinct from and broader 
than the attorney-client privilege.4 Unlike the attorney-client privilege, 
which is based on protecting the confidentiality of communications 
between attorney and client,5 the work product doctrine is based on 
promoting the adversary system,6 by protecting the confidentiality of 
materials prepared by an attorney in preparation for litigation.7 As a 
district court judge expressed this point, “The two privileges8 address 
different concerns.9 Not only does the work product privilege doctrine 
serve to protect the confidentiality in the attorney-client relationship, 
but it also protects the attorney from undue and unfair disclosure.”10 
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Thus, courts have stated that the “primary purpose of the work prod-
uct rule is to prevent exploitation of a party’s efforts in preparing for 
litigation.”11 As one district court elaborated, “the purpose of the work 
product privilege is to prevent a potential adversary from gaining an 
unfair advantage over a party by obtaining documents prepared by 
the party or its counsel in anticipation of litigation which may reveal 
the party’s strategy or the party’s own assessment of the strengths and 
weaknesses of its case.”12 The way in which the work product doc-
trine preserves the adversary system is by granting attorneys a zone of 
privacy within which to work.13 The doctrine creates a space in which 
attorneys can prepare their cases and test their theories away from the 
scrutiny of their adversaries.14

From a procedural perspective,15 federal law16 governs the applicability 
of the work product doctrine in all actions in federal court.17 Additionally, 
unlike the attorney-client privilege, the attorney work product18 doctrine 
is not absolute.19 Rather, the work product privilege is a qualified priv-
ilege20 protecting from discovery documents and tangible things pro-
duced by a party or his representative in anticipation of litigation.21 The 
privilege, as codified in Federal Rules of Civil Procedure (“FRCP”) 26(b)
(3), provides that “[o]rdinarily, a party may not discover documents and 
tangible things that are prepared in anticipation of litigation or for trial 
by or for another party or its representative, including the other party’s 
attorney, consultant, surety, indemnitor, insurer, or agent.” Opinion work 
product has been determined to be discoverable when mental impres-
sions are at issue and there is a compelling need for the material.22 Thus, 
even where the attorney work product privilege facially applies, it may 
be overridden if the party that seeks the otherwise protected materials 
establish[es] adequate reasons to justify production.”23

That is, even if otherwise protected by the work product doctrine, 
documents may be discovered if they are relevant and the requesting 
party “ shows that it has substantial need24 for the materials to pre-
pare its case and cannot, without undue hardship, obtain the substantial 
equivalent by other means.”25 However, to the extent that a court orders 
discovery under this FRCP rule, “it must protect against disclosure of the 
mental impressions, conclusions, opinions, or legal theories of a party’s 
attorney or other representative concerning the litigation.”26

Further, the work product doctrine does not apply to underlying 
facts in most instances.27 Thus, the work product privilege does not 
protect the client’s knowledge of the relevant facts, whether they were 
learned from counsel or facts learned from an attorney from an inde-
pendent source.28

Courts have also indicated that the attorney-client privilege belongs 
to the client, and the work product privilege belongs solely to the attor-
ney,29 although other courts have held that the work product privilege 
may be asserted by both the attorney and the client.30 Consistent with 
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that analysis, “the plaintiff does not stand in the same position with 
respect to the attorney for whom the work product rules is designed 
to benefit, as[he does to his] own trustees”31 and because “the attorney 
work product doctrine fosters interests different from the attorney cli-
ent privilege, it may be successfully invoked against a pension plan 
beneficiary, even though the attorney client privilege is unavailable.”32 
That is, a defendant’s waiver of the attorney-client privilege does not 
mean that the work product privilege is lost.33

BURDEN OF PROOF

The burden of establishing the existence of the work product privi-
lege rests upon the party asserting it.34 More specifically, the burden is 
on the party claiming the protection of a privilege to establish those 
facts that are the essential elements of the privileged transaction. More 
broadly, the proponent of the privilege must establish not only the 
privileged relationship, but also the essential elements of the privi-
lege.35 More specifically, when a party withholds information other-
wise discoverable by claiming that the information is protected by 
the work product privilege, the party must (i) expressly make the 
claim, and (ii) describe the nature of the documents, communications, 
or tangible things not produced or disclosed and do so in a manner 
that, without revealing information itself privileged or protected, will 
enable other parties to assess the claim.”36 A blanket claim as to the 
existence of the privilege does not satisfy the burden.37 Objections 
based upon the work product privilege must be particularized, and a 
failure to do so may waive the privilege.38 Further, a party’s failure to 
meet its burden when the trial court is asked to rule upon the exis-
tence of work product immunity is not excused because the document 
is later shown to be one that would be privileged, if a timely showing 
had been made.39

The work product doctrine can be and is frequently established by 
a privilege log. However, it is important that sufficient information be 
provided in the privilege log40 to determine whether the work product 
privilege applies.41 If necessary, and without destroying the privileged 
nature of the communication, a district court may, in its discretion, 
require that withheld documents be withheld for in camera review 
where the party contesting the privilege shows that the intrusion is jus-
tified.42 As discussed more fully, a plan participant or the Department 
of Labor may allege that the fiduciary exception applies to the work 
product doctrine. In United States v. Mett,43 in a criminal case, the U.S. 
Court of Appeals for the Ninth Circuit held that the burden of proof is 
on the party seeking to establish an exception to the privilege. District 
courts in the Ninth Circuit have followed Mett in placing the burden 
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of proof on the party claiming the exception.44 Mett has been followed 
outside of the Ninth Circuit,45 but the majority rule appears to be that 
the burden of proof rests upon the administrator to establish that the 
fiduciary exception does not apply.46

IN ANTICIPATION OF LITIGATION

The party asserting the work product privilege bears the burden of 
establishing that the documents that he or she seeks to protect were 
produced “in anticipation of litigation,”47 a concept which” embodies 
both a temporal and motivational aspect.”48 Determining whether a 
document was prepared in anticipation of litigation can be a slippery 
slope.49 The work product doctrine is not available, if a party cannot 
show that documents were created because of litigation rather than for 
business reasons, or that the documents would not have been created 
in the same or substantially similar form but for litigation.50 The work 
product doctrine has been held to be inapplicable to documents cre-
ated in typical form, despite the potential for litigation.51

Documents that are used in the administration of a pension plan 
and would have been prepared regardless of pending litigation are not 
protected by the work product doctrine.52 Similarly, “as a general rule, 
investigatory reports and materials are not protected by the attorney-
client privilege or the work product doctrine merely because they are 
provided to, or prepared by, counsel.” 53 Thus, the proponent of the 
work product privilege must show, at the very least, “some articulable 
claim likely to lead to litigation has arisen.”54 The threshold inquiry 
when analyzing the work product doctrine is whether the documents 
were in fact prepared in anticipation of litigation.55

The prospect of future litigation is insufficient to establish the work 
product privilege.56 A number of courts have elaborated upon this 
point. For example, in Marten v. Yellow Freight System, Inc., the U.S. 
District Court for the District of Kansas explained that “the inchoate 
possibility, or even the likely chance of litigation, does not give rise to 
work product. To justify work product protection, the threat of litiga-
tion must be real and imminent.”57 However, even if litigation is immi-
nent, the work product doctrine does not protect documents prepared 
in the ordinary course of business.58

If a party prepares a document in the ordinary course of business, 
it will not be protected even if the party is aware that the document 
may also be useful in the event of litigation.59 In Wikel v. Walmart 
Stores, Inc., an Oklahoma district court explained that “because litiga-
tion is an ever present possibility in American life, it is more often the 
case then not that events are documented with the general possibility 
of litigation in mind. Yet the mere fact that litigation does eventually 
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ensue does not, by itself, cloak materials with work product immu-
nity.”60 In Shields v. Unum Provident Corp., the district court stated that 
“the mere fact that a document is prepared when litigation is foresee-
able does not mean that the document was prepared in anticipation of 
litigation. Rather, the document must be prepared because of the pros-
pect of litigation when the preparer faces an actual claim or potential 
claim following an actual 61 event or series of events that reasonably 
could result in litigation.”

In Logan v. Commercial Union Ins. Co.,62 the U.S. Court of Appeals 
for the Seventh Circuit explained that in determining whether a docu-
ment is prepared in anticipation of litigation, courts:

look to whether in light of the factual context the document can 
fairly be said to have been prepared or obtained because of the 
prospect of litigation… It is important to distinguish between an 
investigative report developed in the ordinary course of business 
as precaution for the remote prospect of litigation, and mate-
rial prepared because of some articulable claim likely to led to 
litigation.63

In the U.S. Court of Appeals for the Third Circuit,” to determine if a 
document is created by or for a party or its representatives is protected 
under the work product doctrine, the court examines whether the 
document has been prepared in anticipation of litigation, and because 
of the prospect of litigation, and for no other reason.”64

In the U.S. Court of Appeals for the District of Columbia Circuit,65 
there is a two-pronged test for determining if the work product doc-
trine is applicable. First, the document must be prepared because 
of a subjective anticipation of litigation as contrasted with an ordi-
nary business purpose. Second, the subjective anticipation of litiga-
tion must be objectively reasonable. The burden of proof is on the 
party claiming the protection to show that the anticipated litigation 
was the driving force behind the preparation of each requested 
document.66

In the U.S. Court of Appeals for the Fourth Circuit, a document is 
prepared because of the prospect of litigation “ when the preparer 
faces an actual claim or a potential claim following an actual event or 
series of events that reasonably could result in litigation.”67

In the U.S. Court of Appeals for the Fifth Circuit, in order to be pro-
tected from disclosure under the work product doctrine, the document 
must have been prepared “primarily or exclusively for litigation.”68

In the Ninth Circuit, in circumstances where a document serves a 
dual purpose, that is, where it was not prepared exclusively for litiga-
tion, then the “because of” test is used.69 Dual purpose documents are 
deemed prepared because of litigation if:
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in light of the nature of the document and the factual situation in 
the particular case, the document can be fairly said to have been 
prepared or obtained because of the prospect of litigation. In 
applying the ‘because of standard, courts must consider the total-
ity of the circumstances and determine whether the document 
was created because of anticipated litigation, and would not have 
been created in substantially similar form but for the prospect of 
litigation.70

In the Fifth Circuit and the Tenth Circuit, the “primary motivating 
purpose” for the creation of the document must be to aid in possible 
future litigation.71

The fact that litigation later occurs does not change the ordinary 
business nature of an attorney’s advice into advice rendered in antici-
pation of litigation.72 However, the anticipation of litigation doctrine 
requires only that “the material be prepared in anticipation of some 
specific litigation, not necessarily in preparation for the particular liti-
gation in which it is being sought.”73

Additionally, the weight of modern authority supports the conclu-
sion that the work product doctrine extends to documents prepared 
in anticipation of prior terminated litigation, regardless of the intercon-
nection of the issue or the facts.74 Further, a document that has been 
prepared because of the prospect of litigation, even though it may 
assist in business decisions, will not lose its protection under the work 
product doctrine.75 The U.S. Court of Appeals for the Second Circuit 
has also stated that “there is no rule that bars application of the work 
product rule to documents created prior to the event giving rise to 
litigation.”76

FIDUCIARY EXCEPTION

An important possible exception to the work product doctrine arises 
under the fiduciary exception doctrine.77 Rooted in the common law 
of trusts,78 the fiduciary exception is based upon the rationale that the 
benefit of any legal advice obtained by a trustee regarding matters of 
plan administration runs to the beneficiaries. Consequently, “trustees 
cannot subordinate the fiduciary obligations owed to the beneficiaries 
to their own private interests under the guise of attorney-client privi-
lege.”79 Applying the ERISA fiduciary’s role to the role of trustees at 
common law, courts have relied upon one of two related rationales80 
in recognizing the fiduciary exception.81

First, applying the reasoning of the Fifth Circuit in Garner v. 
Wolfinbarger,82 in which the court held that, in shareholder deriva-
tive actions against corporate officers, “availability of the privilege be 
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subject to the right of shareholders to show cause why it should not 
be invoked in the particular instance,”83 some courts have concluded 
that the ERISA fiduciary’s duty to act in the exclusive interest of 
beneficiaries supersedes the fiduciary’s right to assert attorney-client 
privilege.84

Other courts have reasoned that the ERISA fiduciary, as a repre-
sentative of the beneficiaries, is not the real client in obtaining advice 
regarding plan administration and “thus never enjoyed the privilege in 
the first place.”85

Under either rationale, “where an ERISA trustee seeks an attor-
ney’s advice on a matter of plan administration and where the advice 
clearly does not implicate the trustee in a personal capacity, the 
trustee cannot invoke the attorney-client privilege against the plan 
beneficiaries.”86

Thus, as indicated by Mett, courts that have recognized the fiduciary 
exception have also indicated two limitations on its application. First, 
the fiduciary exception does not apply to a fiduciary’s communication 
with an attorney regarding his or her personal defense, in contempla-
tion of civil or criminal proceedings, in an action for breach of fidu-
ciary duty.87

Second, communications between ERISA fiduciaries and plan attor-
neys regarding settlor functions such as adopting, amending, or ter-
minating an ERISA plan are not subject to the fiduciary exception.88 
However, the Garner rule that a party seeking to overcome a privilege 
show good cause, has generally not been applied in the ERISA con-
text,89 including specifically with respect to work product.90 As the 
district court stated in Durand, “[t]he Garner good cause requirement 
is inconsistent with the majority view in ERISA cases which presumes 
the beneficiaries are the “component” of the attorney-client privilege 
unless the fiduciary demonstrates the confidential communications 
concern a non-fiduciary matter.”91

FIDUCIARY EXCEPTION TO WORK PRODUCT 
DOCTRINE

While the origins of the fiduciary exception were with regard to 
the attorney-client privilege, courts have also been asked its possible 
application to the work product doctrine. However, while “courts have 
not been consistent or even always clear in their application of the 
fiduciary exception to work product protection,”92 most courts have 
concluded that it does, and found that there is “no legitimate basis 
on which to distinguish between the attorney-client privilege and 
the work product protection when applying the fiduciary exception 
in the ERISA context.”93 There are, however, contrary views, holding 
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that there is no corollary fiduciary exception to the work product 
doctrine.94

In Jicarilla Apache Nation v. United States,95 the Court of Federal 
Claims stated that:

 In refusing to apply the fiduciary exception to work product, 
other cases have observed that this exception, as applied to 
the attorney-client privilege, is based upon mutuality of interest 
between the fiduciary and the beneficiaries. The have logically 
opined that ‘once there is sufficient anticipation of litigation to 
trigger the work product immunity…this mutuality is destroyed, 
making it unreasonable to indulge the fiction that counsel, hired 
by the fiduciary, is also constructively hired by the same party 
counsel is expected to defend against.’96

Some district courts take the position that a full and fair review 
exception to the work product doctrine requires a fiduciary who 
denies a claim for benefits to afford the beneficiary an opportunity 
for a full and fair review of the decision denying the claim, and this 
review includes the right to review all documents relevant to the 
claims administrative process.97

In Anderson v. Sotheby’s, Inc., the district court explained that “if 
the work product doctrine protected these documents, then no ERISA 
plan fiduciary could ever obtain discovery into the records of an 
administrator’s investigation of the claim, because the administrator 
could almost always claim that it anticipated possible litigation.”98 In 
Lugosch v. Congel, the district court stated that:

The Garner rule and/or fiduciary exception is limited to 
invasion of the attorney client privilege and is not extended 
to the work product doctrine… An obvious reason why 
this rule is not extended to work product is that there is 
evidently an absence of mutuality of interests between the 
fiduciary and the principal. Another reason is that the work 
product doctrine belongs to the litigator and not the litigant 
fiduciary, and it is the lawyer’s impressions, strategies, and 
theories, the law is attempting to guard.99

However, in some instances, the issue does not need to be addressed, 
because if an attorney is defending a fiduciary, the fiduciary exception 
would not be applicable.100

As the district court explained in Martin v. Valley National Bank of 
Arizona, “Although the parties are in dispute as to whether the fidu-
ciary exception applies to work product, we need not address that 
issue here, because in this case, the normal limitations of the work 
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product rule and the limitations that would be imposed by the fidu-
ciary exception, are co-extensive.”101

NOTES

1. This article is intended to provide a high level review of certain issues with respect 
to the work product doctrine in the ERISA context and it does not address issues 
relating to the work product doctrine such as waiver of the doctrine or its potentially 
differing application with respect to insurance companies.

2. NXIVM Corp. v. O’Hara, 241 F.R.D. 109, 126 (N.D.N.Y. 2007), cited in Michelle De 
Stefano Beardslee, Taking the Business Out of Work Product, 80 Fordham Law Review 
2791 (2011) (hereinafter “Beardslee, Taking the Business”).

3. In Hickman v. Taylor, 329 U.S. 495, 511 (1947), the Supreme Court held that writ-
ten material and mental impressions prepared or formed by an attorney in the course 
of performing legal duties on behalf of a client were protected from discovery as the 
attorney’s work product in the absence of undue prejudice or hardship to the party 
seeking discovery.

4. United States v. Nobles, 422 U.S. 225, 238, n.11 (1995); In re Cendant Corp. Securities 
Litigation, 343 F.3d 658, 661-662 (3d Cir. 2003); In re Columbia/HCA Healthcare Corp. 
Billing Practices Litigation, 293 F.3d 289, 294 (6th Cir. 2002); In re Green Grand Jury 
Proceedings, 492 F.3d 976, 980 (8th Cir. 2007); In re Grand Jury Proceedings, 219 F 
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1285, 1299 (D.C. Cir 1980); Harvey v. Standard Insurance Co., 52 EBC 2185, 2011 WL 
4368348 (N.D. Ala. Sept. 15 2011).

5. By protecting confidential communications, the privilege “encourage[s[the full 
and frank communication between attorneys and their clients” to ensure that clients 
receive sound legal advice based on complete disclosure. Upjohn Co. v. United States, 
449 U.S. 383, 389 (1981); Bd. of Trs. of Leland Stanford Junior Univ. v. Roche Molecular 
System, Inc., 237 F.R.D. 618, 622 (N.D. Cal. 2006).

6. Courts and commentators have advanced a number of other justifications for 
the work product doctrine in addition to protecting the adversary system. See, ANR 
Advance Transportation Company; Loeffler v. Lanser, 302 BR 607, 2003 WL 22989019 
(E.D. Wisc. Dec. 12, 2003); Charles P. Cerrone, The War Against Work Product Abuse: 
Exposing the Legal Alchemy of Document Compilations as Work Product, 64 Univ. Pitt. 
L. Rev. 639, 660-662 (2003). When work product immunity does not serve to protect 
the adversary system, at least one court has suggested there should not be any immu-
nity despite what may best serve individual interests. ANR Advance Transportation 
Company; Loeffler v. Lasser, supra; Sherman L. Cohn, The Work Product Doctrine: 
Protection, not Privilege, 71 Geo. L.J. 917, 943 (1983).
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11. Holmgren v. State Farm Mutual Auto Insurance Co., 976 F.2d. 573, 576 (9th Cir. 
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irrelevant facts, prepare his legal theories and plan his strategy without undue and 
needless interference.” Hickman v. Taylor, supra, n. 3.

12. United States v. Textron Inc., 507 F. Supp. 2d 138, 152 (D.R.I. 2007), reversed on 
other grounds 577 F.3d. 21 (1st Cir. 2009).

13. Hickman v. Taylor, supra, n. 3.

14. In re Special September 1978 Grand Jury, 640 F.2d 49, 62 (7th Cir. 1980).

15. “The work product doctrine is a procedural rule of federal law,” In re Prof’ls Direct 
Ins. Co., 578 F.3d 432, 439 (6th Cir. 2009) quoted in Kushner v. Nationwide Mutual 
Insurance Company, 2018 WL 3454685 (S.D. Ohio July 18, 2018).

16. Federal Rules of Civil Procedure (“FRCP”) 26(b)(3).

17. Wultz v. Bank of China, Ltd., 304 F.R.D. 384, 393 (S.D.N.Y. 2015); MVT Securities, 
LLC v. Great West Casualty Company, 2021 WL 3861814 (D. New Mex. Aug. 30, 2021) 
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while federal law governs the work product privilege); Central Valley AG Cooperative 
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attorney client privilege law in all federal cases other than civil diversity, and apply 
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Swindler & Berlin v. United States, 524 U.S. 399, 403(1998) Shields v Unum Provident 
Corp., 2007 WL 764298 (S.D. Ohio 2007); Moss v. Unum Life Ins. Co., 495 Fed. Appx. 
583, 595 (6th Cir. 2012).

18. While the privilege is commonly referred to as the attorney work product privi-
lege, there is no requirement that an attorney be involved. The Advisory Committee 
Notes (1973) to Rule 26(b)(3) confirm that the intention of the rule was to protect 
material also prepared by non-attorneys. See Parneros v. Barnes & Noble, supra, n.4. 
As explained by the U.S. Court of Appeals for the Third Circuit in In Re Cendant Corp. 
Securities Litigation, 343 F.3d 658, 662 (3d Cir. 2003), quoting U.S. v. Nobles, supra, 
n.4 at 238-39: “Attorneys often must rely on the assistance of investigators and other 
agents in the compilation of materials in preparation for trial. It is therefore necessary 
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19. United States v. Christensen, 828 F.3d. 763, 805 (9th Cir. 2015) John and Cindy 
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20. United States v. Nobles, supra, n. 4 at 237-238 (1975), quoting Hickman v. Taylor, 
supra, n 3.
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23. United States v. Christensen, supra, n.19, quoting Hickman v. Taylor, supra, n.3.

24. Unlike the work product doctrine, the attorney client privilege in its federally rec-
ognized form cannot be overcome simply by a showing of need. Upjohn Co. v. United 
States, 449 U.S. 396 (1981); Martin v. Valley National Bank of Arizona, 140 F.R.D. 291 
(S.D.N.Y. 1991).

25. FRCP 26(b)(3)(A)(ii). See also, Republic of Ecuador v. Mackey, 742 F.3d 860, 866 
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supra, n. 18. But, see, U.S. Airlines Pilots Association v. Pension Benefit Guaranty 
Corporation, 274 F.R.D 28 (D. D.C. 20111), quoting Judicial Watch, Inc. v. Dept. of 
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